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May 23, 2013

Confidential Attorney-Client Communication

Dr. Ronald E. Abrams, President

Ohio Association of Community Colleges
175 S. Third St, Suite 560
Columbus, OH 43215




Re:  Deferred Action for Childhood Arrivals and In-State Tuition Rates

Dear Dr. Abrams:

You have requested an informal opinion regarding the development of a policy on aliens living within the state and in-state tuition rates, specifically as it relates to certain individuals who are the beneficiaries of federal “deferred action” under the “Deferred Action for Childhood Arrivals” (“DACA”) program.

Section 3333.31 of the Ohio Revised Code prohibits the rules of the Chancellor of the Ohio Board of Regents to grant residency status, for purposes of obtaining in-state tuition rates, to any alien enrolled in Ohio public colleges, unless the alien is either an immigrant or nonimmigrant.

As defined by section 3333.31 of the Ohio Revised Code:

“Immigrant” means an alien who has been granted the right by the United States bureau of citizenship and immigration services to reside permanently in the United States and to work without restrictions in the United States.

“Nonimmigrant” means an alien who has been granted the right by the United States bureau of citizenship and immigration services to reside temporarily in the United States.

It should be noted that the statute specifically excludes from a grant of residency status those students who are within the state “primarily for the purpose of attending a state-supported or state-assisted institution of higher education”, and therefore the definition of “nonimmigrant” does not apply to those aliens who have been granted a visa specifically to attend one of the enumerated schools.
On June 15, 2012, the Department of Homeland Security (“DHS”) released a memorandum allowing certain aliens to request consideration for deferred action, which is a discretionary determination to defer removal action of an individual as an act of prosecutorial discretion.  Pursuant to the memorandum, those individuals who are eligible for deferred action under this program are generally those aliens not currently over the age of thirty who were brought to the United States without documentation as children under the age of sixteen, who meet other criteria as set forth by DHS.  The memorandum stated that a person with a deferred action determination is not granted lawful status while remaining in the United States, which leads to the question of whether or not such a person is an “immigrant” or “nonimmigrant” under Ohio law.

On January 18, 2013, DHS updated the frequently asked questions in the “Deferred Action for Childhood Arrivals” section on its website and clarified that while a person with a deferred action determination under this program does not have a lawful status, the individual is authorized by the Department to be present in the United States and “therefore, considered by DHS to be lawfully present during the period deferred action is in effect.”  The individual is also eligible to receive employment authorization for the period of deferred action upon the demonstration of economic necessity.  The initial deferred action grant of two years may be renewed upon successful completion of a process which will be determined at a later date.

Since a childhood arrival with a deferred action determination permits the individual to be present in the United States during the deferred action period, the individual has the right to reside temporarily in the United States.  Therefore, such individual is a nonimmigrant as defined in section 3333.31 of the Ohio Revised Code and is eligible to be classified as a resident for purposes of in-state tuition rates, if the individual meets the other criteria set forth in the rules of the Board of Regents.
There may be other individuals who were not brought here as undocumented children but who may be the beneficiary of a “deferred action” determination pursuant to other federal authority.  While this opinion does not address those situations, it should be noted that in a recent case from Arizona regarding DACA beneficiaries and the denial of drivers’ licenses, Judge David G. Campbell of the U.S. District Court for the District of Arizona stated, in a decision denying a Motion for Preliminary Injunction, that a policy which permits the issuance of a driver’s license to some immigrants who have been granted “deferred action” under various federal statutory provisions but requires denial of licenses for those immigrants who are DACA beneficiaries would likely fail on federal equal protection grounds.  This analysis would likely be applicable as well to the in-state tuition issue.
Please note that this is my opinion as your counsel, and not a formal opinion of the Attorney General.  Should you have any questions regarding any of the above, please feel free to call my office.

Sincerely,

Susan M. Sheffield
Susan M. Sheffield

Associate Assistant Attorney General

Youngstown Regional Office

